
Title IX Training

• Prepared by Perez Law LLC

• Kathlyn G. Perez, Esq.
• Kathlyn@perezlawllc.com

mailto:Kathlyn@perezlawllc.com


Objectives

Educate
Educate Einstein’s Title IX 

Coordinator, Investigator, and 
Decision-Maker (Title IX Key 

Stakeholders) on the May 2020 
changes to Title IX as implemented 

in the Final Rule.

Train
Train Key Stakeholders on topics 

required by 2020 Final Rule

Discuss
Discuss Einstein’s Title IX policies 

and procedures with Key 
Stakeholders and set action steps 

for any follow-ups necessary.



Title IX 
Coordinator

My T. Tran
Einstein Charter Schools
504-503-0461
my_tran@einsteincharterschools.org



May 6, 2020 
DOE Final 
Rule 

• The Department of Education released Title IX 
rules on sexual harassment, after a three-year 
process that considered over 124,000 
comments.  The Final Rule is more than 2,000 
pages.

• In 2017, DOE withdrew the Obama 
administration’s guidance documents on sexual 
harassment and issued a lengthy notice of 
proposed rulemaking under the Administrative 
Procedure Act (APA). 

• This was the first full rulemaking on a major 
Title IX issue since 1975, and the only one 
dedicated to sexual harassment. 



Title IX
Required 
Training

• Definition of Sexual Harassment;
• Scope of Einstein’s Education Program or 

Activity;
• how to conduct an investigation; 
• How to conduct the grievance process; 
• How to serve impartially (avoiding 

prejudgment of the facts at issue, conflicts of 
interest, and bias). 



Title IX
Required 
Training

• Einstein’s Decision-Makers and Investigators 
must receive training on issues of relevance, 
including how to apply the rape shield 
protections provided only for complainants.

• Include a presumption that the respondent 
is not responsible for the alleged conduct 
until a determination regarding 
responsibility is made at the conclusion of 
the grievance process.

• Einstein must post its Title IX training 
materials on its website.



What Is Sexual Harassment? 
What are Einstein’s 

Obligations?



What 
Triggers 
Einstein’s 
Title IX 
Obligations?

• A recipient [school] with actual 
knowledge of sexual harassment in an 
education program or activity of the 
recipient against a person in the United 
States, must respond promptly in a 
manner that is not deliberately 
indifferent. 

• A recipient is deliberately indifferent only 
if its response to sexual harassment is 
clearly unreasonable in light of the 
known circumstances. 



Actual 
Knowledge

• Schools are now required to respond only 
when they have "actual knowledge" of a 
complaint of sexual harassment, which can 
include a report to any employee of an 
elementary or secondary school. 

• That's compared to the Obama 
administration guidance, which held schools 
responsible for incidents they "reasonably 
should" have been aware of. 

• “This [actual knowledge] standard is not met 
when the only official of the recipient with 
actual knowledge is the respondent.” 



How is 
Sexual 
Harassment 
Defined?

Conduct on the basis of sex that satisfies one or 
more of the following: 
(1) An employee of the recipient conditioning the 
provision of an aid, benefit, or service of the 
recipient on an individual’s participation in 
unwelcome sexual conduct; 
(2) Unwelcome conduct determined by a 
reasonable person to be so severe, pervasive, and 
objectively offensive that it effectively denies a 
person equal access to the recipient’s education 
program or activity; 
(3) “Sexual assault” as defined in 20 U.S.C. 
1092(f)(6)(A)(v), “dating violence” as defined in 34 
U.S.C. 12291(a)(10), “domestic violence” as 
defined in 34 U.S.C. 12291(a)(8), or “stalking” as 
defined in 34 U.S.C. 12291(a)(30). 



Per Se Sexual Harassment

When sexual harassment falls into category 1 or 3, i.e. quid pro quo or 
violence, there is no need to show severity, pervasiveness or 
reasonableness because such conduct necessarily interferes with a 
student’s equal access to the school’s education programs.
1. Quid Pro Quo: This for That
3. Sexual Assault/Stalking/Dating or Domestic Violence



Severe and Pervasive Sexual Harassment

• Category 2 is trickier.  What is severe, pervasive and objectively offensive?
• Elements of severity, pervasiveness, and objective offensiveness must be 

evaluated in light of the known circumstances and depend on the facts of 
each situation, but must be determined from the perspective of a 
reasonable person standing in the shoes of the complainant. 

• Intent does not matter: Unwelcome conduct that is so severe, pervasive, 
and objectively offensive that it denies a person equal educational 
opportunity is actionable sexual harassment regardless of the respondent’s 
intent to cause harm. 



Sex and Sex Stereotyping

• Anyone may experience sexual harassment, irrespective of gender 
identity or sexual orientation. 

• Nothing in these final regulations, or the way that sexual harassment 
is defined in § 106.30, precludes a theory of sex stereotyping from 
underlying unwelcome conduct on the basis of sex. 



Scope of 
Recipient’s 
Education 
Program or 
Activity

• “Education program or activity” includes:
• locations, events, or circumstances over which the 

recipient exercised substantial control over both the 
respondent and the context in which the sexual 
harassment occurs

• Fact specific inquiry: There is no bright-line geographic 
test, and off-campus sexual misconduct is not 
categorically excluded from Title IX protection under the 
final regulations. 

• Cyber Harassment: “[P]rogram or activity” encompass 
“all of the operations of” such recipients, and such 
“operations” may certainly include computer and 
internet networks, digital platforms, and computer 
hardware or software owned or operated by, or used in 
the operations of, the recipient. 



When Must 
You Conduct 
Formal 
Grievance 
Process?

• In response to a formal complaint, a 
recipient must follow a grievance process 
that complies with §106.45. 

•
No specific requirements for details: The §
106.30 definition of “formal complaint” 
requires a document “alleging sexual 
harassment against a respondent,” but 
contains no requirement as to a detailed 
statement of facts. 



Formal Complaint 

• [A] document filed by a complainant or signed by the Title IX 
Coordinator alleging sexual harassment against a respondent and 
requesting that the recipient investigate the allegation of sexual 
harassment. 



Complainant

• Definition: “[A]n individual who is alleged to be the victim of conduct 
that could constitute sexual harassment” 

• Complainant Connection to Education Program or Activity: [A] 
complainant must be participating in, or attempting to participate in, 
the recipient’s education program or activity at the time of filing a 
formal complaint. 

• Note: Complainant could also include others, such as alumni, 
students on leave, or students who intend to return, depending on 
the circumstances.



Respondent

• Definition: [A]n individual who has been reported to be the 
perpetrator of conduct that could constitute sexual harassment. 

• Student, Employee, and Faculty Respondents: [A]ny “individual” can 
be a respondent, whether such individual is a student, faculty 
member, another employee of the recipient, or other person with or 
without any affiliation with the recipient. 



Supportive 
Measures

“Individualized services reasonably available 
that are non- punitive, non-disciplinary, and 
not unreasonably burdensome to the other 
party while designed to ensure equal 
educational access, protect safety, or deter 
sexual harassment.”



Supportive Measures

• Evaluation of the selection of supportive measures and remedies is 
based on what is not “clearly unreasonable in light of the known 
circumstances;” 

• Supportive measures must be provided, with or without a formal 
complaint.

• School must offer supportive measures and provide remedies to a 
complainant whenever a respondent is found responsible. 

• The supportive measure cannot punish, discipline, or unreasonably 
burden the respondent. 



Examples of Supportive Measures
• changing class schedules to avoid sharing a classroom with the 

respondent;
• counseling;
• extensions of deadlines or other course-related adjustments;
• modifications of work or class schedules;
• campus escort services; 
• mutual restrictions on contact between the parties;
• increased security and monitoring of certain areas of the campus, etc.



Supportive Measures Process

• The Title IX Coordinator must:
• promptly contact the complainant to discuss the availability of supportive 

measures;
• consider the complainant’s wishes with respect to supportive measures; 
• inform the complainant of the availability of supportive measures with or 

without the filing of a formal complaint; and 
• explain to the complainant the process for filing a formal complaint. 

• Interactive Process: A recipient should engage in a meaningful dialogue with the 
complainant to determine which supportive measures may restore or preserve equal 
access to the recipient’s education program or activity without unreasonably burdening 
the other party. 



Documentation of Supportive Measures

• If a recipient does not provide a complainant with supportive 
measures, then the recipient must document the reasons why such a 
response was not clearly unreasonable in light of the known 
circumstances under §106.45(b)(10)(ii). 



Supportive Measures and Confidentiality

• The recipient can, and should, keep the complainant’s identity 
confidential (including from the respondent), unless disclosing the 
complainant’s identity is necessary to provide supportive measures 
for the complainant 

• Example: Where a no-contact order is appropriate and the 
respondent would need to know the identity of the complainant in 
order to comply with the no-contact order, or campus security is 
informed about the no-contact order in order to help enforce its 
terms. 



Grievance Process



Grievance Process

• The Final Rule prescribes a consistent, transparent grievance process 
for resolving formal complaints of sexual harassment. 

• Aside from hearings, the grievance process prescribed by the Final 
Rule applies to all schools equally including K-12 schools and 
postsecondary institutions.



Grievance Process

• The grievance process must treat complainants and respondents 
equitably by: 

• offering supportive measures to a complainant, and
• by following a grievance process before the imposition of any 

disciplinary sanctions or other actions that are not supportive 
measures, against a respondent. 



Grievance Process: Timeliness

• Include reasonably prompt time frames for conclusion of the 
grievance process, including appeals and informal resolutions, with 
allowance for short-term, good cause delays or extensions of the time 
frames.

• Good cause may include absence of a party, a party’s advisor, or a 
witness; concurrent law enforcement activity; or the need for 
language assistance or accommodation of disabilities 



Grievance Process: Remedies and Procedures

• Describe the range, or list, the possible remedies a school may 
provide a complainant and disciplinary sanctions a school might 
impose.

• Describe the school’s appeal procedures, and the range of supportive 
measures available to complainants and respondents.



Grievance Process: Burden of Proof

• State whether the school has chosen to use the preponderance of 
the evidence standard, or the clear and convincing evidence 
standard, for all formal complaints of sexual harassment (including 
where employees and faculty are respondents).



Grievance Process: 
Equal Application of Rules and Privilege
• Must not use, rely on, or seek disclosure of information protected 

under a legally recognized privilege, unless the person holding such 
privilege has waived the privilege.

• Any provisions, rules, or practices other than those required by the 
Final Rule that a school adopts as part of its grievance process for 
handling formal complaints of sexual harassment, must apply equally 
to both parties. 



Grievance Process: Remedies

• Remedies, which are required to be provided to a complainant when 
a respondent is found responsible:

• Must be designed to maintain the complainant’s equal access to 
education;

• may include the same individualized services described in the Final 
Rule as supportive measures; 

• however, remedies need not be non-disciplinary or non-punitive 
and need not avoid burdening the respondent.



Mandatory Dismissal of Formal Complaints 

• Schools must dismiss allegations of conduct that do not meet the 
Final Rule’s definition of “sexual harassment” or did not occur in a 
school’s “education program or activity against a person in the U.S.”  

• Such dismissal is only for Title IX purposes and does not preclude the 
school from addressing the conduct in any manner the school deems 
appropriate.



Discretionary Dismissal of Complaints

• Schools may, in their discretion, dismiss a formal complaint or 
allegations therein if:

• the complainant informs the Title IX Coordinator in writing that 
the complainant desires to withdraw the formal complaint or 
allegations therein;

• the respondent is no longer enrolled or employed by the school; 
or 

• specific circumstances prevent the school from gathering sufficient 
evidence to reach a determination.

•



Notice of Dismissal

Schools must give the parties written notice of a dismissal (mandatory 
or discretionary) and the reasons for the dismissal.



Written Notice

• Must provide the respondent with a written notice of the school’s 
grievance process, including any informal resolution process;

• Must provide notice of the allegations of sexual harassment 
potentially constituting sexual harassment as defined in § 106.30, 
including sufficient details known at the time and with sufficient time 
to prepare a response before any initial interview; 

• Must provide in the notice a statement that the respondent is 
presumed not responsible for the alleged conduct and that a 
determination regarding responsibility is made at the conclusion of 
the grievance process; 



Written Notice

• The written notice must inform the parties that they may have an 
advisor of their choice, who may be an attorney; 

• The written notice must inform the parties that they may inspect and 
review evidence; 

• The written notice must inform the parties of any provision in the 
recipient’s code of conduct that prohibits knowingly making false 
statements or knowingly submitting false information during the 
grievance process;



Written Notice 

• Provide, to a party whose participation is invited or expected, written 
notice of the date, time, location, participants, and purpose of all 
hearings, investigative interviews, or other meetings, with sufficient 
time for the party to prepare to participate;

• If, in the course of an investigation, the recipient decides to 
investigate allegations about the complainant or respondent that are 
not included in the notice provided pursuant to paragraph (b)(2)(i)(B) 
of this section, the recipient must provide notice of the additional 
allegations to the parties whose identities are known. 



Investigation



No Live Hearing Required

• For recipients that are K-12 schools, the recipient’s grievance process 
may, but need not, provide for a hearing.



Presumption of Innocence

• Respondent is not responsible for the alleged conduct until a 
determination regarding responsibility is made at the conclusion of 
the grievance process.



Conflicts of Interest

• Investigators must make an objective evaluation of all relevant 
evidence, inculpatory and exculpatory, and avoid credibility 
determinations based on a person’s status as a complainant, 
respondent, or witness.

• Title IX personnel (Title IX Coordinators, investigators, decision-
makers, people who facilitate any informal resolution process) are 
required to be free from conflicts of interest or bias for or against 
complainants or respondents.



Free from Bias or Conflicts of Interest

• Whether bias exists requires examination of the particular facts of a 
situation;

• DOE encourages recipients to apply an objective (whether a 
reasonable person would believe bias exists), common sense 
approach to evaluating whether a particular person serving in a Title 
IX role is biased, exercising caution not to apply generalizations that 
might unreasonably conclude that bias exists.

• This training is intended to address concerns expressed in Comments 
to the DOE about potential bias based on prior experience of Title IX 
personnel.



Burden of Proof

• - The burden of gathering evidence and burden of proof must remain on 
schools, not on the parties. 

• The Final Rule requires the school’s grievance process to state whether the 
standard of evidence to determine responsibility is the preponderance of 
the evidence standard or the clear and convincing evidence standard.  

• The Final Rule makes each school’s grievance process consistent by 
requiring each school to apply the same standard of evidence for all 
formal complaints of sexual harassment whether the respondent is a 
student or an employee (including faculty member). 



Preponderance of the Evidence

• Einstein has adopted the preponderance of the evidence standard.
• A preponderance of the evidence standard of evidence is understood 

to mean concluding that a fact is more likely than not to be true. 
• See Concrete Pipe & Prod. of Cal., Inc. v. Constr. Laborers Pension Tr. 

for S. Cal., 508 U.S. 602, 622 (1993) (a preponderance of the evidence 
standard “requires the trier of fact to believe that the existence of a 
fact is more probable than its nonexistence”) (internal quotation 
marks and citation omitted). 



Confidentiality

• The school must keep confidential the identity of complainants, 
respondents, and witnesses, except as may be permitted by FERPA, as 
required by law, or as necessary to carry out a Title IX proceeding.



Due Process

• Schools must provide equal opportunity for the parties to present fact 
and expert witnesses and other inculpatory and exculpatory 
evidence.

• Schools must not restrict the ability of the parties to discuss the 
allegations or gather evidence (e.g., no “gag orders”). 

• Parties must have the same opportunity to select an advisor of the 
party’s choice who may be, but need not be, an attorney.



Limitation on Gathering Evidence

• Parties to a Title IX grievance process are not granted the right to 
depose parties or witnesses, nor to invoke a court system’s subpoena 
powers to compel parties or witnesses to appear at hearings, which 
are common features of procedural rules governing litigation and 
criminal proceedings. 



Limitations on Gathering Evidence 

• The recipient cannot access, consider, disclose, or otherwise use a 
party’s records that are made or maintained by a physician, 
psychiatrist, psychologist, or other recognized professional or 
paraprofessional acting in the professional’s or paraprofessional’s 
capacity, or assisting in that capacity, and which are made and 
maintained in connection with the provision of treatment to the 
party, unless the recipient obtains that party’s voluntary, written 
consent. 



Rape Shield Rule

• Grievance process must provide Rape Shield protections for 
complainants 

• Questions and evidence about a complainant’s prior sexual behavior 
are deemed irrelevant unless offered to prove that someone other 
than the respondent committed the alleged misconduct or offered to 
prove consent. 

• Does not apply to respondents



Evidence and Relevance

• A recipient may permit or require the investigator to redact
information that is not directly related to the allegations or that is 
otherwise barred from use under § 106.45, such as information 
protected by a legally recognized privilege, or a party’s treatment 
records if the party has not given written consent. 

• Recipients may impose on the parties and party advisors restrictions 
or require a non-disclosure agreement not to disseminate any of the 
evidence subject to inspection and review. 



Relevance of Evidence

• What is Relevant Evidence? 
• A layperson’s determination that a question is not relevant is made by 

applying logic and common sense, but not against a backdrop of legal 
expertise. 

• What is NOT Relevant (per the Final Rule)?
• Information protected by a legally recognized privilege; 
• evidence about a complainant’s prior sexual history (rape shield); 
• any party’s medical, psychological, and similar records

unless the party has given voluntary, written consent; 



Evidence Exchange Post Investigation

• Schools must send written notice of any investigative interviews, 
meetings, or hearings.

• Schools must send the parties, and their advisors, evidence directly 
related to the allegations, in electronic format or hard copy, with at 
least 10 days for the parties to inspect, review, and respond to the 
evidence. 



Evidence Exchange Post Investigation

• The school has some discretion to determine what evidence is 
directly related to the allegations in a formal complaint. 

• Directly Related does not mean “Relevant”: [T]he universe of that 
exchanged evidence should include all evidence (inculpatory and 
exculpatory) that relates to the allegations under investigation, 
without the investigator having screened out evidence related to the 
allegations that the investigator does not believe is “relevant.” 



Chance to Review and Respond to Evidence

• The parties must be provided at least 10 days to provide a written 
respond to the evidence (prior to completion of the investigative 
report).

• [T]he parties may make corrections, provide appropriate context, and 
prepare their responses and defenses before a decision-maker 
reaches a determination regarding responsibility. 

• The investigator must consider the written responses before 
completing the investigative report.



Investigative Report



Investigative Report
• Investigative report must fairly summarize relevant evidence
• The investigative report must only summarize relevant evidence.  
• A recipient may permit or require the investigator to redact from the 

investigative report information that is not relevant. 



Investigative Report

• A recipient may include facts and interview statements in the 
investigative report. 

• The Investigator is allowed to including recommended findings or 
conclusions in the investigative report but must be careful in 
credibility determinations not to make a determination of 
responsibility.

• The decision-maker is under an independent obligation to objectively 
evaluate relevant evidence, and thus cannot simply defer to 
recommendations made by the investigator in the investigative 
report. 



Investigative Report

• Must send each party and party’s advisor the investigative report 
(electronic or hard copy) at least 10 days prior to time of determination 
regarding responsibility, for their review and written response. 

• The parties then have equal opportunity to review the investigative report; 
• If a party disagrees with an investigator’s determination about relevance, 

the party can make that argument in the party’s written response to the 
investigative report; 

• The decision- maker is obligated to objectively evaluate all relevant 
evidence and the parties have the opportunity to argue about what is 
relevant (and about the persuasiveness of relevant evidence). 



Decision-
Making Process



Separation of Title IX Powers

• The decision-maker(s) . . . cannot be the same person(s) as the Title IX 
Coordinator or the investigator(s). 

• Title IX Coordinator as Investigator: Section 106.45(b)(7)(i) does not 
prevent the Title IX Coordinator from serving as the investigator; 
rather, this provision only prohibits the decision- maker from being 
the same person as either the Title IX Coordinator or the investigator. 



Determination of Responsibility

• Must be in writing;
• Must identify the allegations potentially constituting sexual harassment; 
• Must contain a description of the procedural steps taken from the receipt 

of the formal complaint through the determination, including any 
notifications to the parties, interviews with parties and witnesses, site 
visits, methods used to gather other evidence, and hearings held;

• Must state findings of fact supporting all aspects of the determination; 
• May include conclusions regarding the application of the recipient’s code of 

conduct to the facts; 



Determination of Responsibility

• Must list any disciplinary sanctions the recipient imposes on the 
respondent, and whether remedies designed to restore or preserve 
equal access to the recipient’s education program or activity will be 
provided by the recipient to the complainant;

• Provide permissible bases for the complainant and respondent to 
appeal; and 

• Must provide simultaneous notification of parties.



Appeals Basis

• Procedural irregularity that affected the outcome of the matter;
• Newly discovered evidence that could affect the outcome of the 

matter;
• Title IX personnel had a conflict of interest or bias, that affected 

the outcome of the matter;
• A school may offer an appeal equally to both parties on additional 

bases. 



Alternative Procedure: Informal Resolution

• The Final Rule allows a school, in its discretion, to choose to offer and facilitate 
informal resolution options such as mediation or restorative justice;

• Must obtain voluntary, informed, written consent to attempt informal 
resolution. 

• Any person who facilitates an informal resolution must be well trained. 
• School may not require as a condition of enrollment or employment a waiver of 

the right to a formal investigation and adjudication.  
• A school may not require the parties to participate in an informal resolution 

process and may not offer an informal resolution process unless a formal 
complaint is filed. 



Informal Resolution

• At any time prior to agreeing to a resolution, any party has the right 
to withdraw from the informal resolution process and resume the 
grievance process.

• Schools must not offer or facilitate an informal resolution process to 
resolve allegations that an employee sexually harassed a student.



No Retaliation

• Retaliation is prohibited.
• Charging an individual with code of conduct violations that do not 

involve sexual harassment, but arise out of the same facts or 
circumstances as a report or formal complaint of sexual harassment, 
for the purpose of interfering with any right or privilege secured by 
Title IX constitutes retaliation.



No Retaliation

• Complaints alleging retaliation may be filed according to a school’s 
grievance procedures. 

• Exercise of rights protected under the First Amendment does not 
constitute retaliation.

• An individual may be charged with a code of conduct violation for 
making a materially false statement in bad faith in the course of a 
Title IX grievance proceeding.  
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